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Revisiting The Surety’s Proof Of Claim In
Bankruptcy

Nothing is perhaps so run-of-the-mill for surety bankruptcy practitioners as preparing
and submitting a proof of claim in a principal’s and/or indemnitor’s bankruptcy case.’
We docket the bar date; tailor our preferred narrative addendum; corral all the usual
attachments; check the boxes and fill in the blanks on the Form B410 or case-
specific coversheet(s); file; then repeat with the next case that crosses our desks.
Lest this process grow too mechanical, this article goes back to basics about why
we bother with bankruptcy proofs of claim and touches on a handful of the strategic
decisions involved in preparing them.

The Bankruptcy Claims Process

Ratable distribution—i.e., “equal and consistent treatment among similarly situated
creditors”>—is a core tenet of the United States Bankruptcy Code. This principle
Read more on page 17

1 The author gratefully acknowledges and recommends Chapter VI of SureTy AsPEcTs OoF BANKRUPTCY LAW AND
PracTice (Michael E. Collins & Chad L. Schexnayder, eds., Am. Bar Ass'n 2021) (hereafter “SureTy AspecTs”), which
chapter was principally authored by Michael A. Stover of Wright, Constable & Skeen, LLP. The chapter is essential
reading for anyone involved in preparing a surety’s proof of claim.

2 In re Fultonville Metal Prod. Co., 330 B.R. 305, 312 (Bankr. M.D. Fla. 2005).
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Chair Message

It was great to see many of you at our Midwinter Meeting in New Orleans in
January! Attendance was outstanding and the Roosevelt Hotel and New Orleans
did not disappoint. But, even more importantly, the fidelity, surety, and construction
programming certainly lived up to their billing—they were as educational as they
were entertaining. | cannot thank the co-chairs of those programs enough for their
hard work. On Wednesday prior to the programming, we made a lot of progress
in our annual business meetings towards improving our efficiency and instituting
changes | believe will benefit our membership moving forward. We also worked
further on starting to institute the new and fresh ideas of the chairs that follow
me, Blake Wilcox (Chair-Elect) and Bruce Corriveau (Chair-Elect Designee). I'm
extremely excited about their respective visions and the energy they are already
bringing to further improving the FSLC. Finally, we kicked off the inaugural year of
our new Emerging Leaders program with a class of ten up-and-coming leaders,
including special programming and social events aimed at facilitating their further
involvement in the FSLC. The programming was a resounding success. We will
continue the program for the 2024 Emerging Leaders class at the upcoming Spring
Meeting. Nurturing our young leaders is essential to the continued vitality of the
FSLC, and | know Blake and Bruce are committed to expanding on those efforts.

Please make plans to attend our Spring Meeting in La Jolla, California. The program
is aptly titled Suretyland: For the Love of Surety — Fall in love with surety again
with an advanced study of the contract and commercial surety’s rights, claims, and
strategies. Having gotten a preview of the topics being covered, the program is really
a must attend. The written material will undoubtedly be the go-to source on many
of the advanced topics being covered. The program is being co-chaired by Gina
Lockwood (Merchants Bonding Company) and Scott Williams (Manier & Herod) of
Surety News fame. It comes as no surprise to those that know them—they have
approached the program with energy and creativity that can’t be matched. What
they have in store for you is guaranteed to be one of a kind. And, as if the stellar
programming isn’'t enough, we will be at the Estancia Hotel in La Jolla, which is
an absolutely beautiful venue. We have some great social events planned on both
Wednesday and Thursday evenings to take advantage of the location, as well as a
golf event planned for Friday afternoon. | can’t wait to see you there!

As a reminder, make sure to take advantage of our VLOG series on the FSLC
webpage (ambar.org/fsic). The VLOG series is made up of video presentations by
industry professionals who provide insight on cutting edge fidelity and surety topics.
The VLOG library, which continues to expand, includes easy to watch presentations
on a broad range of fidelity and surety topics to be used as training tools, valued
references, and general education for surety and fidelity firms and companies.

americanbar.org/tips
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And, finally, please get involved! We have many opportunities for members to be
involved in committee activities, including contributing to publications and the VLOG
series, participating on one or more of our numerous active sub-committees, and/or
presenting at in-person conferences. If you are interested in getting more involved,
please do not hesitate to contact me personally, and I'd be glad to help.

See you in La Jolla! ¥

Connect with
Fidelity & Surety Law

website

Stay Connected E‘j
with TIPS

We encourage you to stay up-to-date on important Section news, TIPS meetings
and events and important topics in your area of practice by following TIPS on
Twitter @ABATIPS, joining our groups on Linkedin, following us on Instagram,
and visiting our YouTube page! In addition, you can easily connect with TIPS
substantive committees on these various social media outlets by clicking on any
of the links.

Spring 2024

©2024 American Bar Association, Tort
Trial & Insurance Practice Section, 321
North Clark Street, Chicago, lllinois
60654; (312) 988-5607. All rights
reserved.

The opinions herein are the authors’
and do not necessarily represent
the views or policies of the ABA,
TIPS or the Fidelity and Surety Law
Committee. Articles should not be
reproduced without written permission
from the Copyrights & Contracts office
copyright@americanbar.org.

Editorial ~ Policy:  This  Newsletter
publishes information of interest to
members of the Fidelity and Surety Law
Committee of the Tort Trial & Insurance
Practice Section of the American
Bar Association — including reports,
personal opinions, practice news,
developing law and practice tips by the
membership, as well as contributions
of interest by nonmembers. Neither
the ABA, the Section, the Committee,
nor the Editors endorse the content or
accuracy of any specific legal, personal,
or other opinion, proposal or authority.

Copies may be requested by contacting
the ABA at the address and telephone
number listed above.

Hypertext citation linking was created with Drafting Assistant from Thomson Reuters, a product that provides all the tools needed to draft and review - right
within your word processor. Thomson Reuters Legal is a Premier Section Sponsor of the ABA Tort Trial & Insurance Practice Section, and this software usage is
implemented in connection with the Section’s sponsorship and marketing agreements with Thomson Reuters. Neither the ABA nor ABA Sections endorse non-ABA
products or services. Check if you have access to Drafting Assistant by contacting your Thomson Reuters representative.

americanbar.org/tips


www.americanbar.org/tips
http://legalsolutions.thomsonreuters.com/law-products/solutions/drafting-assistant/litigation
http://legalsolutions.thomsonreuters.com/law-products/solutions/drafting-assistant/litigation
https://twitter.com/ABATIPS
https://www.linkedin.com/groups/55713/profile
https://www.instagram.com/aba_tips/
https://www.youtube.com/user/AmericanBarTIPS
https://www.linkedin.com/groups/55713/profile
https://twitter.com/ABATIPSCyber
https://twitter.com/ABATIPSFSLC
https://www.youtube.com/user/AmericanBarTIPS
https://www.instagram.com/aba_tips/
https://www.americanbar.org/groups/tort_trial_insurance_practice/committees/fidelity-and-surety-law/
https://www.facebook.com/ABATIPSFSLC/
https://twitter.com/ABATIPS

AMERICANBARASSOCIATION

NBA

Tort Trial and Insurance
Practice Section

Member Roster

Chair

Christopher Ward
Clark Hill PLC

2600 Dallas Pkwy, Ste 600
Frisco, TX 75034-8698
(214) 651-4722

Fax: (214) 659-4108
cward@clarkhill.com

Chair-Elect

Blake Wilcox

Liberty Mutual Group

1001 Fourth Ave, Floor 38
Seattle, WA 98154

(206) 473-3264

Fax: (425) 376-6533
blake.wilcox@libertymutual.com

Council
Representative

Jeffrey Price

Manier & Herod

1201 Demonbreun St, Ste 900
Nashville, TN 37203-3140
(615) 742-9358
jprice@manierherod.com

Diversity
Vice-Chairs

Ryan Delaune
Clark Hill PLC

901 Main St, Ste 6000
Dallas, TX 75202-3748
(214) 683-9219
rdelaune@clarkhill.com

Morgan Fletcher
CHUBB

202B Halls Mill Road,
Whitehouse Station, NJ 08889
(973) 651-8464
mfletcher112@gmail.com

Immediate
Past Chair

Carol Smith

Dysart Taylor McMonigle Brumitt &
Wilcox P.C.

700 W 47th St, Ste 400

Kansas City, MO 64112-1805

(816) 931-2700

Fax: (913) 317-9100
csmith@dysarttaylor.com

Staff Liaison

Norma Campos

American Bar Association

321 N Clark St, FI 18

Chicago, IL 60654-4740

(312) 988-5574
norma.campos@americanbar.org

Membership
Vice-Chairs

Michael Cronin

Markel Surety

9500 Arboretum Blvd, Ste 400
Austin, TX 78759-6320

(512) 684-3449
Michael.Cronin@Markel.com

Amanda Marutzky

Watt Tieder Hoffar & Fitzgerald LLP
4 Park Plz Ste 1000,

Irvine, CA 92614-2552

(949) 852-6700

Fax: (818) 226-1215
amarutzky@watttieder.com

Ty Thompson

Paskert Divers Thompson PA
100 N Tampa St, Ste 3700
Tampa, FL 33602-5835

(813) 229-3500

Fax: (813) 229-3502
tthompson@pdtlegal.com

Scope Liaison

Aaron Greenbaum
Pusateri Johnston Guillot &
Greenbaum

1100 Poydras St, Ste 2250

New Orleans, LA 70163-2300
(504) 620-2500
aaron.greenbaum@pjgglaw.com

Technology
Vice-Chair
James Breckenridge
Levy Craig Law Firm

4520 Main St, Ste 1600
Kansas City, MO 64111

(816) 460-1839
jbreckenridge@levycraig.com

Newsletter
Editors-in-Chief
Omar Harb

Lipson Neilson P.C.

3910 Telegraph Road, Ste 200
Bloomfield Hills, MI 48302
(248) 282-8111

Fax: (248) 593-5040
oharb@lipsonneilson.com

Patrick Kingsley

Stradley Ronon Stevens & Young,
LLP

2005 Market St, Ste 2600
Philadelphia, PA 19103-7018
(215) 564-8029

Fax: (215) 564-8120
pkingsley@stradley.com

S>> Fidelity & Surety Law

Jarrod Stone

Manier & Herod

1201 Demonbreun St, Ste 900
Nashville, TN 37203-3140
(615) 244-0030

Fax: (615) 242-4203
jstone@manierherod.com

Newsletter
Executive Editor

Christopher Ward
Clark Hill PLC

2600 Dallas Pkwy, Ste 600
Frisco, TX 75034-8698
(214) 651-4722

Fax: (214) 659-4108
cward@clarkhill.com

Vice-Chairs

Christine Alexander

Arch Insurance Group Inc

1600 Cherry St, Ste 1500
Philadelphia, PA 19102

(215) 606-1596
calexander@archinsurance.com

Emory Allen

Clark Hill PLC

2600 Dallas Parkway, Ste 600
Frisco, TX 75034
eallen@clarkhill.com

Theodore Baum
McElroy Deutsch et al

820 Bausch and Lomb PI
Rochester, NY 14604-2704
(585) 623-4286

Fax: (585) 295-8300
tbaum@mdmc-law.com

Will Beasley

Merchants Bonding

5502 Vanderbilt Ave

Dallas, TX 75206-6026
wbeasley@merchantsbonding.com

Ashley Belleau
Lugenbuhl Wheaton Peck et al
601 Poydras St, Ste 2775

New Orleans, LA 70130

(504) 568-1990

Fax: (504) 310-9195
abelleau@lawla.com

Lisa Block

20 Cardinal Ct

Kendall Park, NJ 08824-1401
(212) 500-7689
kcablock@gmail.com

americanbar.org/tips

Spring 2024

Jonathan Bondy

Chiesa Shahinian & Giantomasi PC
105 Eisenhower Parkway
Roseland, NJ 07068

(973) 530-2052

Fax: (973) 530-2252
jbondy@csglaw.com

Todd Braggins
Ernstrom & Dreste LLP
925 Clinton Sq

Rochester, NY 14604-1708
(585) 473-3100

Fax: (585) 473-3113
tbraggins@ed-llp.com

Michael Bramhall
Intact Insurance

1004 Washington Ave
Cinnaminson, NJ 08077-2213
(856) 288-6594
mbramhall@yahoo.com

Lee Brewer

Lipson Neilson PC

6524 Portrait Cir
Columbus, OH 43081-7027
(614) 228-6131

Fax: (614) 890-5638
Ibrewer@lipsonneilson.com

Shannon Briglia

Smith Currie & Hancock LLP
1921 Gallows Road, Ste 850
Tysons, VA 22182

(703) 506-1990

Fax: (703) 506-1140
sjbriglia@smithcurrie.com

Connor Cantrell

The Hustead Law Firm
4643 S Ulster St, Ste 1250
Denver, CO 80237-4307
(303) 721-5000
cle@thlf.com

Ellen Cavallaro

Berkley Surety Group LLC

412 Mount Kemble Ave, Ste 310N
Morristown, NJ 07960-6669
(973) 7755041

Fax: (973) 775-5204
ecavallaro@berkleysurety.com

Jordan Connell
Clark Hill PLC

901 Main St , Ste 6000
Dallas, TX 75202-3748
(214) 651-2039
cconnell@clarkhill.com


www.americanbar.org/tips

MNBA

AMERICANBARASSOCIATION

Spring 2024

S>> Fidelity & Surety Law

Tort Trial and Insurance
Practice Section

Member Roster | continued

Christina Craddock

Liberty Mutual Group

3011 Sutton Gate Dr, Ste 300
Suwanee, GA 30024

(678) 4173913

Fax: (855) 318-4099
Christina.Craddock@LibertyMutual.
com

Kimberly Czap

Philadelphia Indemnity Insurance
Company

PO Box 3636

Bala Cynwyd, PA 19004-3636
(610) 227-1438
kimberly.czap@phly.com

Marc Domres

2349 S Summit Circle Gln
Escondido, CA 92026-3823
(410) 559-8505
marc.domres@zurichna.com

Robert Duke

Markel Surety

8161 Maple Lawn Blvd, Ste 120
Fulton, MD 20759

(240) 709-3281
robert.duke@markel.com

Nina Durante

Liberty Mutual Group

PO Box 34526

Seattle, WA 98124-1526

(206) 4735237

Fax: (866) 548-6837
nina.durante@libertymutual.com

Bruce Echigoshima

Liberty Mutual Group

23281 NE 17th St

Sammamish, WA 98074-4447
(206) 545-5000

Fax: (866) 548-6837
bruce.echigoshima@libertymutual.
com

Gretchen Eck

2105 S Bates Ave

Springfield, IL 62704-4363

(847) 3967101
Gretchen.Eck@LibertyMutual.com

Rebecca Farina

Zurich North America

770 Maine Ave, SW Apt 912
Washington, DC 20024-2599
(213) 952-6645
becky.farina@zurichna.com

John Fatino

Whitfield & Eddy PLC

699 Walnut St, Ste 2000
Des Moines, |A 50309-3948
(515) 288-6041
fatino@whitfieldlaw.com

Jennifer Fiore

Dunlap Fiore LLC

6700 Jefferson Highway, Building 2
Baton Rouge, LA 70806

(225) 282-0652

Fax: (225) 282-0680
jfiore@dunlapfiore.com

Robert Flowers
Travelers

1 Tower Sq, Ste S202A
Hartford, CT 06183-0001
(860) 277-7150

Fax: (860) 277-5722
rflowers@travelers.com

Regina Gaebel

Allianz Trade

662 S Edgewood Ave

Elmhurst, IL 60126-4614

(630) 728-7342
regina.gaebel@allianz-trade.com

Drew Gentsch
Whitfield & Eddy PLC

699 Walnut St, Ste 2000
Des Moines, 1A 50309-3948
(515) 246-5514

Fax: (515) 246-1474
gentsch@whitfieldlaw.com

Stacy Hipsak Goetz
Liberty Mutual Group

2815 Forbs Ave, Ste 102
Hoffman Estates, IL 60192-3702
(847) 396-7140

Fax: (866) 548-7309
stacy.hipsakgoetz@libertymutual.
com

Jeffrey Goldberg

1811 Ridgelee Rd

Highland Park, IL 60035-4348
(847) 273-1268

Fax: (847) 273-1260
jeff_goldberg@swissre.com

Daniel Gregerson
Gregerson Rosow Et Al

100 Washington Ave S, Ste 1550
Minneapolis, MN 55401-2110
(612) 338-0755

Fax: (612) 349-6718
dangregerson@grjn.com

David Grycz

20087 N Park Hill Ct
Deer Park, IL 60010-3655
(312) 360-1566
david.grycz@rlicorp.com

Omar Harb

Lipson Neilson PC

3910 Telegraph Rd, Ste 200
Bloomfield Hills, MI 48302-1461
(248) 282-8100

Fax: (248) 822-6191
oharb@lipsonneilson.com

David Harris

Bovis, Kyle, Burch & Medlin, LLC
200 Ashford Center North, Ste 500
Atlanta, GA 30338

(678) 3383931
dah@boviskyle.com

Leigh Henican

The Gray Casualty & Surety
Company

1625 W Causeway Approach
Mandeville, LA 70471-2954
(504) 780-7440
lhenican@graysurety.com

Michael Hurley

Berkley Surety

412 Mount Kemble Ave, Ste 310N
Morristown, NJ 07960-6669
(973) 775-5040

Fax: (973) 775-5204
mhurley@berkleysurety.com

Patrick Hustead

The Hustead Law Firm
4643 S Ulster St, Ste 1250
Denver, CO 80237-4307
(303) 721-5000

Fax: (303) 721-5001
pgh@thlf.com

Heather Jonczak
Carlton Fields PA

700 NW 1st Ave, Ste 1200
Miami, FL 33136-4118

(305) 530-0050

Fax: (305) 530-0055
hjonczak@carltonfields.com

Matthew Kalin

24 Bridle Path

Walpole, MA 02081-2286
(978) 687-3269
kato02467@yahoo.com

americanbar.org/tips

Brian Kantar

Chiesa Shahinian & Giantomasi PC
105 Eisenhower Parkway
Roseland, NJ 07068

(973) 5302112

Fax: (973) 530-2312
bkantar@csglaw.com

Patrick Kingsley

Stradley Ronon Stevens & Young
LLP

2005 Market St, Ste 2600
Philadelphia, PA 19103-7018
(215) 564-8029

Fax: (215) 564-8120
pkingsley@stradley.com

Christina Kocke
Zurich North America
215 Savanna Drive
Luling, LA 70070

(504) 258-8509
tina.kocke@zurichna.com

David Kotnik

Westfield Insurance

PO Box 5001

Westfield Center, OH 44251-5001
(216) 406-7858

Fax: (330) 887-4147
davidkotnik@westfieldgrp.com

David Krebs

Krebs Farley PLLC

400 Poydras St, Ste 2500
New Orleans, LA 70130-3224
(504) 2993580

Fax: (504) 299-3582
dkrebs@kfplaw.com

Melissa Lee

Manier & Herod

1201 Demonbreun St, Ste 900
Nashville, TN 37203-3140
(615) 742-9372

Fax: (615) 242-4203
mlee@manierherod.com

Darrell Leonard

Zurich

11074 Inspiration Cir

Dublin, CA 94568-5530

(800) 654-5155

Fax: (800) 329-6105
darrell.leonard@zurichna.com

Eric Levine

Crum & Forster

305 Madison Ave
Morristown, NJ 07960-6117
(973) 4906732

Fax: (973) 244-0016
eric.levine@cfins.com


www.americanbar.org/tips

AMERICANBARASSOCIATION

MNBA

Tort Trial and Insurance
Practice Section

Member Roster | continued

Natalie Lewis

J.S. Held, LLC

55 Roswell St, Ste 300
Alpharetta, GA 30009-1979
(678) 530-7440
Natalie.Lewis@jsheld.com

Philip Lichtman

Mills Law Group

1397 Carroll Dr NW, Ste 100
Atlanta, GA 30318-3601
(813) 843-3131

Fax: (404) 870-3080
klichtman@mills-legal.com

Gina Lockwood

Merchants Bonding Company

513 Yorks Xing

Driftwood, TX 78619-5759
glockwood@merchantsbonding.com

Megan Manogue

Berkley Financial Specialists

901 Dulaney Valley Rd, Ste 708
Towson, MD 21204-2683

(410) 372-6333

Fax: (866) 915-7879
mmanogue@berkleyfinsecure.com

Rosa Martinez-Genzon
Anderson McPharlin & Conners LLP
707 Wilshire Blvd, Ste 4000

Los Angeles, CA 90017-3623

(213) 236-1653

Fax: (213) 622-7594
rmg@amclaw.com

John McDevitt

Liberty Mutual Group

157 Berkeley St

Boston, MA 02116-5108

(617) 243-7918

Fax: (866) 547-4882
john.mcdevitt@libertymutual.com

Christopher McKibbin
FCLLLP

439 University Ave Suite 2300,
Toronto, ON M5G1Y8

(416) 596-8331

Fax: (416) 594-3598
cmckibbin@fcl-law.com

Shane Mecham

The Levy Craig Law Firm PC
4520 Main St #1600

Kansas City, MO 64111

(816) 460-1810

Fax: (816) 382-6606
smecham@levycraig.com

Kyle Murphy

IAT Insurance

11350 McCormick EP 2 RD, Ste 904
Hunt Valley, MD 21031-1077

(443) 660-7377

Fax: (732) 559-7171
kyle.murphy@iatinsurance.com

Steven Nelson

Markel Surety

5905 Legacy Dr, Ste 400
Plano, TX 75024

(512) 330-1850

Fax: (512) 732-8010
Steve.Nelson@Markel.com

Robert Niesley

Watt Tieder Hoffar & Fitzgerald LLP
4 Park Plz, Ste 1000

Irvine, CA 92614-2552

(949) 852-6700

Fax: (949) 261-0771
rniesley@watttieder.com

Robert O’Brien

Liberty Mutual Group

273 Palm Springs Dr

Fairfield, OH 45014-8636

(513) 867-3718

Fax: (866) 442-4060
robert.obrien@libertymutual.com

Mark Oertel

Lewis Brisbois Bisgaard & Smith LLP
633 W 5th Street, Ste 4000

Los Angeles, CA 90071

(213) 250-1800

Fax: (213) 250-7900
mark.oertel@lewisbrisbois.com

Scott Olson

Nicholson Professional Consulting, Inc.

15511 State Highway 71 W
Ste 110-284

Austin, TX 78738-2824
(512) 913-9903

Fax: (512) 732-8398
scott@npcius.com

Dolores Parr

SDC CPASLLC

5 Pepperdine Cir
Catonsville, MD 21228-5372
(410) 227-2794

Fax: (877) 812-5754
parrsherin@gmail.com

Mary Jean Pethick

Zurich North America

600 Red Brook Blvd, Ste 600
Owings Mills, MD 21117

(610) 209-9794
mary.jean.pethick@zurichna.com

S>> Fidelity & Surety Law

Derek Popeil

Chubb

202 Halls Mill Rd

Whitehouse Station, NJ 08889-3454
(908) 605-3009

Fax: (908) 903-5537
dpopeil@chubb.com

Alana Porrazzo

Jennings Haug Keleher McLeod LLP
2800 N Central Ave, Ste 1800
Phoenix, AZ 85004

(602) 234-7800

alp@jhkmlaw.com

Denise Puente

Simon Peragine Smith & Redfearn
LLP

1100 Poydras St, Ste 3000

New Orleans, LA 70163-3000
(504) 569-2983

Fax: (504) 569-2999
denisep@spsr-law.com

Michelle Randall

Zurich North America

48015 Woodsong PI

Sioux Falls, SD 57108-8215
(605) 371-4002
michelle.randall@zurichna.com

Fred Rettig

State Farm Insurance

One State Farm Plaza A-3
Bloomington, IL 61710-0001
(309) 766-5051
fred.rettig.c8f1@statefarm.com

Steven Rittmaster

Torre Lentz Gamell Gary &
Rittmaster LLP

100 Jericho Quadrangle, Ste 309
Jericho, NY 11753-2702

(516) 240-8914

Fax: (516) 240-8950
srittmaster@tlggr.com

Kenneth Rockenbach
Liberty Mutual Group

1001 4th Ave # 38,

Seattle, WA 98154-1119

(206) 4733350

Fax: (855) 318-4099
kenneth.rockenbach@libertymutual.
com

Cynthia Rodgers-Waire
Wright Constable & Skeen LLP
1 Olympic PL, Ste 800
Towson, MD 21204-4114

(410) 659-1310

Fax: (410) 659-1350
crodgers-waire@wcslaw.com

americanbar.org/tips

Spring 2024

Shoshana (“Shana”)
Rothman, Esq.

Merchants Bonding Company
1927 Baton Dr,

Vienna, VA 22182-3310

(703) 817-8337

Fax: (703) 506-1140
srothman@merchantsbonding.com

Chad Schexnayder

Jennings Haug & Cunningham LLP
2800 N Central Ave, Ste 1800
Phoenix, AZ 85004-1049

(602) 234-7830

Fax: (602) 277-5595
CLS@JHC.Law

Jarrod Stone

Manier & Herod

1201 Demonbreun St, Ste 900
Nashville, TN 37203-3140
(615) 244-0030

Fax: (615) 242-4203
jstone@manierherod.com

Rodney Tompkins

RJT Construction Inc Consulting
Service

1 Park Plaza, Ste 600

Irvine, CA 92614

(949) 419-3840
rodneyjr@rjtconstruction.com

Patricia Wager

Torre Lentz Gamell Gary &
Rittmaster LLP

100 Jericho Quadrangle, Ste 309
Jericho, NY 11753-2702

(516) 240-8969

Fax: (516) 240-8950
pwager@tlggr.com

Rachel Walsh

Liberty Mutual Group

401 Plymouth Road, Ste 450
Plymouth Meeting, PA 19462
(504) 756-1673

Fax: (504) 299-3582
Rachel.walsh@libertymutual.com

Justin Wear

Manier & Herod

1201 Demonbreun St, Ste 900
Nashville, TN 37203

(615) 244-0030

Fax: (615) 242-4203
jwear@manierherod.com


www.americanbar.org/tips

NBA

AMERICANBARASSOCIATION > F|del|ty & Surety LaW

Tort Trial and Insurance
Practice Section

Spring 2024

Member Roster | continued

Ryan Weeks

Paskert Divers Thompson
100 North Tampa St, Ste 3700
Tampa, FL 33602

(813) 229-3500

Fax: (813) 229-3502
rweeks@pdtlegal.com

Gregory Weinstein
Weinstein Radcliff Pipkin LLP
8350 North Central Expy, Ste 1550
Dallas, TX 75206

(214) 865-6126

Fax: (214) 865-6140
gweinstein@weinrad.com

Patrick Welch

Snell & Wilmer LLP

One E Washington St, Ste 2700
Phoenix, AZ 85004

(602) 382-6193

Fax: (602) 495-2781
pwelch@swlaw.com

Scott Williams

Manier & Herod

1201 Demonbreun St, Ste 900
Nashville, TN 37203-3140
(615) 742-9370

Fax: (615) 242-4203
swilliams@manierherod.com

Douglas Wills

Chubb

436 Walnut Street, WA10A
Philadelphia, PA 19106
(215) 6401835

Fax: (908) 903-5537
dwills@chubb.com

Grace Winkler Cranley
Dinsmore & Shohl LLP

222 W Adams St, Ste 3400
Chicago, IL 60606

(312) 775-1744

Fax: (312) 372-6085
grace.cranley@dinsmore.com

Douglass Wynne
Simon Peragine Smith & Redfearn

Frederick Zauderer
3801 Hudson Manor Ter, Apt 5R

LLP Bronx, NY 10463-1107

1100 Poydras St, 3000
New Orleans, LA 70163
(504) 569-2030

Fax: (504) 569-2999
dougw@spsr-law.com

JohnYi

Tokio Marine - HCC

801 S Figueroa St, Ste 700
Los Angeles, CA 90017-2523
(310) 957-3173

Fax: (310) 957-3173
jyi@tmhcc.com

Kimberly Zanotta
Travelers Casualty & Surety
Company of America

111 Schilling Rd

Hunt Valley, MD 21031-1119
(443) 3532121

Fax: (410) 205-0605
kimz1@ymail.com

M M U

(917) 301-3199
Fax: (908) 508-4389
fmz3801@aol.com

ambar.org/tipscommunities

americanbar.org/tips


www.americanbar.org/tips
https://communities.americanbar.org/topics/12880/feed
https://www.ambar.org/tipscommunities

AMERICANBARASSOCIATION > F|del|ty & Surety LaW

Tort Trial and Insurance
Practice Section

Spring 2024

Fidelity And Surety Law Committee’s
Emerging Leaders Program

The Fidelity and Surety Law Committee kicked off its inaugural Emerging Leaders
Program at the 2024 Midwinter Meeting held in New Orleans, Louisiana. The
Emerging Leaders Program, initiated by FSLC Chair Chris Ward, is a new program
committed to identifying and developing emerging leaders in the fidelity and surety
community. The program provides leadership programming and social opportunities
to the participants to assist them in identifying various leadership opportunities within
the FSLC. The program will be held annually, with a different class of participants
selected each year. Program participants are asked to attend both the FSLC
Midwinter Meeting and the Spring Meeting.

The inaugural Emerging Leaders class is comprised of Christopher Joseph (Adams
& Reese), Dominick Weinkam (Watt Tieder), Jennifer Whritenour (Intact), Jessica
Derenbecker (Arch), Luis Aragon (Liberty), Monica Uribe (Clark Hill), Morgan
Fletcher (Chubb), Nathan Diehl (Paskert Divers), Taylor Ward (Manier & Herod),
and Todd Lerner (Travelers). Please congratulate these Emerging Leaders on their
selection to the program and contributions to our industry.

On Tuesday, January 23, the day prior to
the start of the 2024 Midwinter Meeting, the
Emerging Leaders participated in a full day of
programming planned and coordinated by David
Bresel (Zurich) and Patrick Ryan (Clyde & Co.).
After an exercise designed to get to know one
another, program participants learned about
the inner workings of the FSLC from past chairs
Carol Smith and Darrell Leonard and about
the Tort Trial & Insurance Practice Section,
the umbrella committee over FSLC, from Chris
Ward. Program participants also had an in-depth
roundtable discussion with future FSLC chairs
Blake Wilcox and Bruce Corriveau on the future
of leadership in the FSLC. After a presentation
and caucus on generational differences and

stress, program participants enjoyed social
time at dinner and in the French Quarter. On

Caption: Back row (left to right): David Bresel, Dominick Weinkam, Nathan
Diehl, Christopher Joseph, Patrick Ryan; Front row (left to right): Todd
Lerner, Monica Uribe, Jennifer Whritenour, Taylor Ward, Morgan Fletcher.
Not shown: Jessica Derenbecker and Luis Aragon
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Wednesday, January 24, program participants attended FSLC business meetings
and were introduced at the Vice-Chairs Meeting.

The final installment of the inaugural Emerging Leaders Program for this year’s class
will take place at the Spring Meeting in La Jolla, California in May. Our Emerging
Leaders will continue with programming, team building exercises, social activities,
and further discussions about advancing the FSLC. If you are interested in learning
more about the FSLC Emerging Leaders Program or being a part of a future class of
Emerging Leaders, please contact Melissa Lee (mlee@manierherod.com) or David
Bresel (david.bresel@zurichna.com).
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Don’t Fumble Privilege — Tips And Recent
Case Law To Guard Privilege

Protecting privilege is part of every attorney’s playbook. Surety professionals,
however, need to be aware of the players involved, the types of privileges that need
to be guarded, and how to protect them. The lines of privilege are often blurred in
the field of surety claims by the surety’s obligations to its principal, the surety’s duty
to investigate claims, the ever-present potential for litigation to arise out of a claim,
and the layers of counsel involved in a variety of roles.

The precepts of privilege are simple. Attorney-client privilege encourages clients to
make full disclosure to their attorneys but limits the protection of that disclosure to
only the information necessary to obtain informed legal advice.! The work product
doctrine “is intended to preserve a zone of privacy in which a lawyer can prepare
and develop legal theories and strategy with an eye toward litigation, free from
unnecessary intrusion by his adversaries.”? The work product doctrine is broader
than the attorney-client privilege and extends beyond confidential communications
between the attorney and client to “any document prepared in anticipation of litigation
by or for any attorney.”

Of course, these privileges are muddled in surety claims by investigations performed
by attorneys and decisions resulting from the investigation that are both legal and
business in nature. The surety privilege issues are further mired by the fact that few
courts have addressed suretyship privilege and most that do rely on the factually
similar insurance cases to provide guidance, even while admitting that “[S]uretyship
is not insurance.™

While there is no perfect playbook to address every potential situation, and case
law is not consistent in all jurisdictions, there are guidelines surety professionals
can follow. First, before the surety even receives a claim, it needs to have a plan
for protecting privileged communication and documents because the burden of
establishing that the information or document is privileged will be on the surety
asserting the privilege. All personnel involved in the claims process need to

understand two basic concepts:
Read more on page 26

1 Fisherv. U.S., 425 U.S. 391, 403 (1976).

2 Schaeffler v. U.S., 806 F.3d 34, 43 (2d Cir. 2015) (citing U.S. v. Adiman, 134 F.3d 1194, 1196 (2d Cir. 1998) (internal
quotation marks omitted)).

3 Barnard v. Powell Valley Elec. Coop., 2021 U.S. Dist. LEXIS 249430, at *8-9 (E.D. Tenn. Mar. 5, 2021).

4 U.S. v. Dobco Inc., 2023 U.S. Dist. LEXIS 145926, at *6 (S.D.N.Y. Aug. 17, 2023) (citing Pearlman v. Reliance Ins.
Co., 371 U.S. 132, 140 n.19 (1962)).
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Beyond Receipt of Collateral: Examining
Alternative Outcomes from Making Collateral
Demands

The majority of written indemnity agreements include a provision allowing the
surety to demand and receive collateral from the indemnitor. Such collateral is
often used to pay claims and to protect the surety against loss and expense.' The
provision is commonly regarded as a safeguard for the surety against exposure
from claims against surety bonds.? However, claims professionals focusing
solely on the likelihood of receipt of full collateral may decide against pursuing a
collateral demand.

While the advantages of securing collateral are apparent, this article takes a different
perspective: it explores the merits of making these collateral demands irrespective
of whether the surety receives the collateral, in whole or in part.

The underlying premise is that a material default occurs when the indemnitor fails
to provide collateral.®* While the surety would in most cases prefer to obtain the
collateral, this default serves to nonetheless open up other opportunities for the
surety to protect itself against loss and mitigate its bond exposure. This article
provides an overview of this phenomenon.

Opportunities Following a Collateral Demand Default

A surety’s indemnity agreement is designed to protect the surety through multiple
provisions.* When the indemnitor fails to fulfill its obligation to meet a collateral
demand, the surety can look to other parts of the indemnity agreement for rights
and enforcement remedies to protect against, and mitigate, its bond exposure and
potential for loss and expense. The following identifies some of the more common
means the surety uses to protect itself, even after failing to obtain collateral.

Read more on page 33

1 See, e.g., RLI Ins. Co. v. Nexus Servs., 470 F. Supp. 3d 564, 571 (W.D. Va. 2020) (noting that surety may
use collateral to pay claims); Phila. Indem. Ins. Co. v. Ohana Control Sys., 450 F. Supp. 3d 1043, 1051 (D. Haw.
2020) (identifying purpose of collateral requirement as loss avoidance).

2 Great Am. Ins. Co. v. Fountain Eng’g., Inc., No. 15-CIV-10068-JLK, 2015 U.S. Dist. LEXIS 144289, at *2 (S.D. Fla.
Oct. 22, 2015) (holding “[a] collateral security provision provides that once a surety . . . receives a demand on its bond,
the indemnitor must provide the surety with funds which the surety is to hold in reserve”) (citation omitted).

3 See Developers Sur. & Indem. Co. v. Renew Maint. & Constr., Inc., No. 1:17-00495-KD-N, 2018 U.S. Dist. LEXIS
225105, at *4 (S.D. Ala. Oct. 5, 2018) (noting default exists when failing to comply with terms of indemnity agreement).
4 See, e.g., Fucich Contracting, Inc. v. Shread-Kuyrkendall & Assocs., No. 18-2885, 2019 U.S. Dist. LEXIS 67132, at
*7-8 (E.D. La. Apr. 19, 2019) (listing various protections found in indemnity agreement).
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Case Note: Cornice & Rose Int’l, LLC v. Four
Keys, LLC et. al.

On August 11, 2023, the United States Court of Appeals for the Eighth Circuit
issued a unanimous, 3-0, decision in Cornice & Rose International, LLC v. Four
Keys, LLC.' The court addressed claims, which arose under the Architectural Works
Copyright Act of 1990 (AWCPA)?. The court affirmed the district court’s ruling that
there was no actionable copyright infringement where an uncompleted building was
purchased in a sale approved by a bankruptcy court, and that building was later
completed. The court explained that the architectural copyright claims under the
AWCPA were precluded by the bankruptcy court’s order approving the sale in the
property owner’s Chapter 7 liquidation proceeding.®

Background

McQuillen Place Company, LLC (“McQuillen”) retained the architectural firm Cornice
& Rose (“C&R”) to design a building to be built in Charles City, lowa (the “Building”).
C&R obtained copyright protections under the AWCPA for its drawings and for the
building, i.e. the tangible embodiment of its design work product.* First Security
Bank & Trust Company (the “Bank”) was the primary lender on the construction
project to McQuillen and held a first mortgage on the Building.®

When the Building was approximately ninety percent complete, McQuillen halted
construction and filed for bankruptcy under Chapter 11.% The bankruptcy was later
converted to a Chapter 7 liquidation proceeding.”

During liquidation proceedings, the United States Trustee moved to sell the Building
to the Bank. C&R objected to the sale on various grounds, including that its copyright
protection in the building itself would be infringed by such an order authorizing the
sale.? In response, the Bank proposed language in its pre-hearing brief to address
this objection, which the court incorporated into its corresponding order authorizing
the sale of the completed building, as follows:

76 F.4th 1116 (8th Cir. 2023).

Pub. L. No. 101-650, §§ 701-706, 104 Stat. 5133—34 (1990) (codified at scattered sections of 17 U.S.C.).
Four Keys,76 F.4th at 1119.

See 17 U.S.C. § 102(a)(5) and (8).

Four Keys,76 F.4th at 1119.

Id. at 1118-19.

Id. at 1119.

Id.

© N OO 0o b~ W N -
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So long as the new owner or its architect or agents do not use the Plans
or Drawings in which C&R claims a copyright, the new owner may use
and occupy the Property, develop the Property, and complete the
existing interior and exterior of the Property, free and clear of existing
and future claims of C&R, including claims of copyright infringement. The
new owner may not use C&R’s Plans or Drawings without first making
arrangements satisfactory to C&R for their use. Nothing contained
herein shall preclude future claims of copyright infringement resulting
from the improper or unauthorized use of the Plans or Drawings by any
new owner or third parties.®

The bankruptcy court entered an order authorizing the sale of the uncompleted
Building to the Bank, adopting the language proposed by the Bank. Paragraph 19
of the Order provided:

Copyright: So long as the Purchaser, or its assignee, or its architect
or agents do not use the Plans or Drawings or any work in which
C&R holds a valid copyright (the C&R Intellectual Property), the
Purchaser, or its assignee, may use and occupy the Property, develop
the Property, and complete the existing interior and exterior of the
Property, free and clear of existing and future claims of C&R, whether
for copyright infringement or otherwise. The Purchaser, or its assignee,
or its architect or agents may not use the C&R Intellectual Property
without first making arrangements satisfactory to C&R for the use of
C&R Intellectual Property. Nothing contained herein shall preclude
future claims of copyright infringement resulting from the improper or
unauthorized use of the C&R Intellectual Property by the Purchaser, or
its assignee, or any third parties.

C&R filed a motion to reconsider, citing the AWCPA and arguing that under its
contract with McQuillen, the license for the use of the Building was conditioned
on full, complete, and timely payment. Because that had not occurred, there was
no license for the construction of the Building and therefore the Building was
an infringing copy of the architectural work." At the hearing on C&R’s motion to
reconsider, the bankruptcy court commented: “So you're telling me if you don’t
sign off on it and everybody just walks away... nobody can do anything until you're
paid in full? ... I'll just say I've never heard of that.”"? The following day, C&R’s
motion was denied.

9 Id. at 1119-20.
10 /d. at 1120.
11 Id.

12 Id.

americanbar.org/tips


www.americanbar.org/tips
https://www.westlaw.com/Document/I01cc5ad0386b11eebf7696190cc42f39/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_8173_1119
https://www.westlaw.com/Document/I01cc5ad0386b11eebf7696190cc42f39/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_8173_1120
https://www.westlaw.com/Document/I01cc5ad0386b11eebf7696190cc42f39/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I01cc5ad0386b11eebf7696190cc42f39/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0

AMERICANBARASSOCIATION > F|de|ity & Surety LaW Spring 2024

Tort Trial and Insurance
Practice Section

While C&R’s appeal was pending, the Trustee sold the Building to the Bank,
and the Bank assigned its interest to Four Keys, LLC (“Four Keys”), which hired
various companies to finish the nearly-complete Building. The appeal was
dismissed as moot."

C&R then sued the Bank, Four Keys, and other parties engaged in completing the
Building, alleging that all defendants infringed C&R’s architectural works copyright
because completing the Building was an “infringing derivative work” created without
permission. C&R also sought a declaratory judgment that any rental or sale of
the Building, without express permission from C&R, would be further copyright
infringement.”* The district court dismissed both of those claims because (i) C&R
failed to allege any copying, (ii) the Building owner’s right to finish the Building was
protected from a claim of copyright infringement under 17 U.S.C. § 120(b), and (iii)
the claims were barred under the doctrine of res judicata.'

C&R also sued for copyright infringement of its technical drawings but lost on
summary judgment. C&R, again, appealed.'®

Analysis

The Eighth Circuit considered two issues on appeal: whether the lower court
erred in dismissing C&R’s architectural works copyright and declaratory judgment
claims; and whether the court erred in granting summary judgment on the technical
drawings copyright claim “on the basis of arguments that [C&R] did not have an
opportunity to respond to” (referring to new arguments that two defendants raised
in their reply brief).”

The appellate court found that res judicata applied to the intellectual property claims
that C&R sought to relitigate.'® In opposing the bankruptcy sale, C&R argued it
had copyright protections under the AWCPA from the buyer finishing the Building.
The bankruptcy court’s order, rejecting C&R’s argument and authorizing the sale
and completion of the Building, was a final judgment and precluded from further
litigation. Thus, the district court properly granted the defendants’ motion to dismiss
those claims.'

13 Id.
14 Id.
15 Id. at 1121.
16 Id.
17 Id.
18 Id. at 1122.
19 /d.
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The appellate court then analyzed the second issue regarding the district court’s
denial of C&R’s motion to file a sur-reply on its technical drawings infringement
claim. The Eighth Circuit concluded that C&R’s argument that it did not have an
opportunity to file a sur-reply was frivolous, in part because it was not raised to the
district court in a motion to reconsider (and instead filed a “Notice of Intention to File
a Response,” which the district court treated as a motion for leave to file a sur-reply,
a pleading that was “generally disfavored”).?°

The Eighth Circuit continued to explain that neither in the district court, nor on
appeal, did C&R explain what it would have argued in such a sur-reply brief, and it
made no showing on appeal that the district court would have reached a different
result had C&R been allowed to file a sur-reply. Accordingly, the Eighth Circuit found
no abuse of discretion and affirmed the district court’s order.?’

The concurring opinion affirmed the district court’s rulings that the Building owner’s
right to alter or destroy the building granted in the AWCPA includes a bona fide
purchaser’s right to complete the unfinished building, and that completion of the
Building did not “create a copy,” nor did such completion become a “derivative work.”??

Conclusion

The AWCPA grants a building owner’s right to alter or destroy the building without
consent of the copyright holder of the architectural work. This protection is codified
in 17 U.S.C. § 120(b). This ruling illustrates that the building owner’s right to alter or
destroy the building granted in the AWCPA includes a bona fide purchaser’s right to
complete the unfinished building, and such completion of a building does not “copy”
the architectural work by creating an unauthorized derivative work.

The takeaway may be that a building owner’s right to alter or destroy the building
includes the right to complete the building without fear of copyright infringement. =

20 /d. at 1123.
21 Id.
22 Id. at 1124.
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Reuvisiting... continued from page 1

is effectuated through the claims process, which is designed to streamline the
settlement of the debtor’s estate in an orderly fashion such that “all the legal
obligations of the debtor, no matter how remote or contingent, will be able to be
dealt with in the bankruptcy case.”

The Bankruptcy Code thus defines a “claim” broadly. A claim in bankruptcy includes
any “right to payment whether or not such right is reduced to judgment, liquidated,
unliquidated, fixed, contingent, matured, unmatured, disputed, undisputed, legal,
equitable, secured, or unsecured[.]* Every kind of claim gets administered in the
bankruptcy court—even prospective claims that are dependent on some future
uncertainty to come to fruition.

Surety claims, like all claims, are deemed allowed and treated as prima facie valid
upon the filing of a timely proof of claim.® The party asserting a claim is generally
required (among other things) to identify the claim value, describe its basis, designate
whether the claim is or could be entitled to priority, and identify whether the claim
is fully or partially secured.® Supporting documentation should not be omitted, as it
is rule-required, for instance, “when a claim, or an interest in property of the debtor
securing the claim, is based on a writing”.” More on this later.

Although presumed to be valid upon proper filing, claims are nonetheless subject
to challenge via formal objection.® Chapter 11 plans typically fix a time for claim
objections, and Chapter 7 trustees are merely tasked with examining claims and
objecting “if a purpose would be served.” The Bankruptcy Code takes a pragmatic
approach by failing to specify a precise deadline. Generally, objections are asserted
later in a case, after there is some indication that there will be sufficient assets for
distribution to warrant going through the objection exercise. A filed objection does
not result in automatic disallowance of the claim. Instead, an objection initiates a
contested matter' (think of a “mini-case” like an ordinary litigation matter) whereby
the challenger bears the initial burden to rebut the prima facie validity of the claim,
and only thereafter must the claim proponent prove its entitlement."

3 Midland Funding, LLC v. Johnson, 581 U.S. 224, 228 (2017).

4 11 U.S.C. § 101(5)(A); see also § 101(5)(B) (including in the definition of “claim” a right to an equitable remedy for
breach giving rise to a right to payment).

5 11 U.S.C. § 502(a); Fep. R. Bankr. P. 3001(f); see also In re Parker Excavating, Inc., No. 08-19552 M.E.R., 2013
Bankr. LEXIS 4902, at *4 (Bankr. D. Colo. Nov. 19, 2013).

6 See Fep. R. Bankr. P. 3001-3003.
7 Fed. R. Bankr. P. 3001(c)(1).

8 Section 502 of the Bankruptcy Code governs claims allowance/disallowance. See also Fep. R. Bankr. P. 3007
(concerning objection procedures). Beware omnibus objections allowed under Rule 3007, because it is easy to miss
that a claim you care about is subject to procedural objection.

9 11U.S.C.§704.
10 See Fep. R. BANKR. P. 9014; see also In re Simmons, 765 F.2d 547 (5th Cir. 1985).
11 See, e.g., Parker, 2013 Bankr. LEXIS 4902 at *5 (internal citations omitted).
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Why bother submitting a proof of claim in bankruptcy? At the end of the day, it is
the filing of a proof of claim that unlocks a creditor’s ability to participate in any
distributions of the debtor’s assets, whether pursuant to a plan or in a liquidation.'? A
proof of claim has additional utility in communicating key aspects about a creditor’s
position outside of affirmative motions-practice in the bankruptcy case or negotiating
with a debtor’s professionals.'

The Surety’s Claim in Bankruptcy: A General Overview

Payments under bonds to obligees/third-party claimants, losses in the form of
professional fees and expenses, unpaid premium—all these make up a surety’s
claim in bankruptcy. The sources from which the surety’s rights arise make for a
longer listing: (1) under the surety’s Indemnity Agreement; (2) under its bonds; (3)
through subrogation; (4) by assignment; (5) by rights in collateral; (6) through trust
fund rights; and (7) pursuant to common law rights like common law indemnity,
exoneration, and quia timet."*

A frequent problem is that the surety may still be investigating, negotiating, litigating,
expecting, or merely fearing potential future claims at such time as a proof of claim
deadline rolls around. A surety’s claim may be partially or entirely disputed or as-yet
uncertain. No matter. For proof of claim purposes, the surety asserts its contingent
and unliquidated claim for all possible liabilities (usually in an amount equal to the
penal sums of all outstanding bonds) and reserves a right to amend as the surety’s
actual losses and expenses become further liquidated.’® Assessing current LAE
and open exposure is just the first part of assembling a surety claim in bankruptcy.

Another basic consideration for the surety is diagnosing whether its claim is
secured, unsecured, or partially secured.'® A surety may have a secured claim and

12 See Fep. R. Bankr. P. 3002(a); /d. at 3003(c)(2—3); In re Enron Corp., 2003 Bankr. LEXIS 2115, at *5—6 (explaining
thatin a Chapter 11 context, “[i]f the debtor does not schedule a particular claim, or the claim is scheduled as disputed,
contingent, or unliquidated, then a creditor must file a proof of claim, otherwise such creditor shall not be treated as
a creditor with respect to such claim for the purpose of voting and distribution.”); In re Davis, 936 F.2d 771, 773-74
(4th Cir. 1991) (explaining that in a Chapter 7 context, “failure of creditors to timely file proofs of claim results in their
exclusion from the Trustee’s Proposed Order of Distribution.”). Rule 3002 further provides that a secured creditor
“must file a proof of claim or interest for the claim or interest to be allowed][,]” but a lien securing a claim is not void due
to the failure to file a proof of claim; see also 11 U.S.C. § 506(d)(2) (explaining that a lien against the debtor’s property
will remain despite failure to file a proof of claim).

13 While a proof of claim may be the surety’s first chance to communicate its interests, or to correct inaccuracies
about the surety bond program contained in the debtor’s filings, this is not to say that earlier and much more proactive
action should not be taken when needed.

14 VI. Surety Claims in Bankruptcy in SUReTY AsPecTs, 245. Full explanation and analysis of these rights must
necessarily be reserved for such full-length books.

15 Liberal amendment is generally favored “where the purpose is to cure a defect in the claim as originally filed, to
describe the claim with greater particularity or to plead a new theory of recovery on the facts set forth in the original
claim.” In re W.T. Grant Co., 53 B.R. 417, 420 (Bankr. S.D.N.Y. 1985) (internal quotation omitted). Amendment to
describe formerly contingent surety losses as having since been paid and liquidated is particularly appropriate given
that the Code specifically contemplates the surety’s claim becoming “fixed” post-petition. See 11 U.S.C. § 502(e)(2).

16 See Id. § 506(a)(1).
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an unsecured claim, depending on the value of the claim relative to the value of
the property securing it. There are two variables at play: claim value and collateral
value. Both may be unknown, but the surety’s claim is nonetheless secured to
the value and extent of the surety’s liens and other interests in property of the
bankruptcy estate.

The surety’s secured interest may take many forms—e.g., an interest in real property
given to the surety as collateral; cash collateral taken pursuant to the Indemnity
Agreement; a perfected security interest in bank accounts, CDs, equipment,
accounts receivable, or other assets by recordation of the Indemnity Agreement
as a financing statement; judgment lien(s); subrogation rights in bonded contract
balances"; rights of setoff; and so on. What makes a secured claim is any charge
or interest in “property in which the estate has an interest,” i.e. property of the
bankruptcy estate.'®

Unique for the surety contending with its principal’s and/or indemnitor’s bankruptcy
is an evaluation between the comparative advantages of asserting a claim for
reimbursement versus a claim for subrogation. The Bankruptcy Code effectively
commits the surety to a choice: either the surety may rely on a right of a
reimbursement or the right to be subrogated to a claim of an entity that the surety
has paid, but not both." This rule, imposed by companion sections of the Code,
guards against double-liability to the bankruptcy estate. Practically speaking, while a
“502/509 election” must ultimately be made, the surety is perfectly entitled to reserve
alternative rights in the proof of claim. But it begs early evaluation of each possible
route. For example, if the surety’s claim for reimbursement would be secured, it likely
makes sense to seek reimbursement, and quite the opposite in the event the claim
to which the surety would be subrogated to is secured. It is not just the surety’s own
position that must be considered, but also the positions of parties it pays or may pay.

Questions of priority also come into play when analyzing the surety’s claim in
bankruptcy. Generally, a claim by a surety to recover payments made post-petition
under the terms of a prepetition indemnity or guarantee agreement is treated as a

17 This all-important concept in contract surety deserves special mention. Bankruptcy courts recognize the
performing surety’s interests in remaining bonded contract funds as a secured claim because, pursuant to the surety’s
equitable subrogation rights, the surety holds an equitable lien in such funds (superior in priority to the trustee and
other creditors). Am. Sur. Co. of New York v. Bethlehem Nat. Bank of Bethlehem, Pa., 314 U.S. 314, 317 (1941); In
re E.R. Fegert, Inc., 88 B.R. 258, 260 (B.A.P. 9th Cir. 1988); In re Padula Constr. Co., 118 B.R. 143 (Bankr. S.D. Fla.
1990).

18 See 11 U.S.C. §§ 101, 506(a)(1), and 541.

19 See, e.g., In re Fiesole Trading Corp., 315 B.R. 198, 205 n.11 (Bankr. D. Mass. 2004) (discussing the “parallel
nature” of § 502(e)(1)(C) and § 509(b)(1)(A) and a surety’s election between Section 509 reimbursement and Section
509 subrogation claims). Courts are somewhat split as to whether Section 509 supplants equitable subrogation,
or whether the two coexist independently, but the majority trend is for bankruptcy courts to recognize equitable
subrogation under state law and subrogation under Section 509 as separately available. 4 CoLLIER oN BANKRUPTCY §
509.02 (Alan N. Resnick & Henry J. Sommer, eds. 16th ed. 2013); see also VI. Surety Claims in Bankruptcy in SURETY
AspPEecTs, 280-82.
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prepetition claim.?® Surety payments are not granted special priority simply because
the pre-petition creditor’s claim is satisfied post-petition. But the Code does afford
administrative expense priority for a claim which is (1) an actual, necessary cost
of preserving the estate, or (2) an actual, necessary cost incurred by a creditor
“making a substantial contribution” to the debtor.?2! When bonds are issued post-
petition or prepetition bonds that could otherwise have been cancelled remain in
place during the bankruptcy, the surety may have an enforceable administrative
expense claim for its premium allocable to the post-petition period.?? Similarly, bond
losses attributable to the debtor’s post-petition operations may also be accorded
administrative priority, depending on the circumstances.?®

These are just some of the issues at stake when working to characterize the
surety’s claim and certainly not an exclusive list. Preparing a proof of claim demands
assessment of the universe of the surety’s liabilities and potential liabilities, as well
as the universe of the surety’s interests and potential interests.

Is a Proof of Claim Really Necessary?

Almost invariably, the surety should file a proof of claim, regardless of whether
liquidated or contingent, to preserve its right to participate in any distributions
resulting from the bankruptcy case.

Limited circumstances potentially justify skipping a proof of claim. In a no-asset
Chapter 7 case, of course, no proof of claim is required.?* Theoretically (but unheard
of in practice), the Chapter 11 debtor’s schedules may satisfactorily list the value
of the surety’s claim and indicate that it is neither contingent nor unliquidated nor
disputed. In such case, no proof of claim may be needed.®

Other unique case characteristics and surety-specific factual considerations may
also obviate the need for proof-of-claim filing. Take, for instance, a prepackaged
Chapter 11, in which both plan and disclosure statement are filed at or around
the petition date. Assume the plan calls for reorganized debtor(s) to emerge from

20 11 U.S.C. § 502(e)(2).

21 See VI. Surety Claims in Bankruptcy in SURETY AsPecTs, 269—274, for a comprehensive discussion.

22 Seeid. at 269-71.

23 Consider the additional possibility that the surety may be subrogated to the administrative expense claim of a party
it pays under a bond. A prototypical illustration might involve utility bonds in a commercial case. A utility bond obligee
may have rights in an assurance fund established by a commercial debtor in its bankruptcy case to ensure payment of

post-petition utility bills. If the surety pays a utility bond claim encompassing post-petition utility obligations, the surety
may have subrogation rights to the obligee’s rights in the fund.

24 VIII. Chapter 7 Liquidation in SURETY AsPEcTs, 396.

25 See 11 U.S.C. § 1111(a); Fep. R. Bankr. P. 3003(b)(1) and (c)(2). The author suggests no proof of claim may be
needed because she has never seen debtors’ schedules, even if roughly accurate, fully describe the panoply of surety
rights of common law indemnity, subrogation, setoff/reimbursement or the complete bases by which a surety’s claim
may be secured.
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bankruptcy with continued operations. If early negotiation with debtor’s counsel
produces consensual agreement to reaffirm the bond program and indemnity
obligations—and this commitment (in writing) is secured prior to the bar date—
perhaps the surety need not jump through proof-of-claim hoops. In other words,
plan or confirmation order language may do all the work to ensure the surety’s claim
“rides through” the bankruptcy. (Weigh any outside risk that the debtor will be unable
to confirm its intended plan.)

The surety’s individual line card and collateral position, too, may bear on the decision
to file a proof of claim. If 100% secured by letter(s) of credit issued well prior to the
petition date, the surety may already have all the protection it needs. If the surety
can safely estimate its potential losses to be near zero or within risk-tolerance—such
that the expense of preparing a proof of claim outstrips the surety’s potential loss or
the surety’s desire to participate in any bankruptcy distribution—claim preparation
might be given a pass. Bankruptcy cases and sureties’ individual considerations
vary. But electing not to file a proof of claim remains the exception, not the rule.

Contents of the Surety’s Proof of Claim

Form B410% is generally the required proof of claim coversheet,?” and it is signed
and filed with the bankruptcy court (or, increasingly in large chapter 11s, a designated
claims administrator). Completing the coversheet alone is rarely sufficient to describe
the surety’s claims, so common practice is therefore to append an accompanying
narrative setting forth the basis for the surety’s claim in numbered paragraphs or
sections:

» Identifying where notices and pleadings related to the proof of claim are to
be sent;

» Describing the surety’s bonds issued on behalf of a debtor or co-debtor,
with additional reference to a line card, schedule, first-day surety bond
motion exhibit, or other “bond summary” exhibit;?

» Describing and appending a copy of any written surety Indemnity Agreement;

26 UNitep StaTeEs CourTts, https://www.uscourts.gov/forms/bankruptcy-forms/proof-claim-0 (last visited Feb. 23,
2024).

27 A case-specific proof of claim form may exist, particularly in complex Chapter 11 cases. Always check for
these approved forms and be mindful of local rules and filing procedures—particularly now that appointed claims
administrators and e-filing predominate in commercial Chapter 11s.

28 No need to append the bonds themselves; instead, a note that “copies of bonds are available on request” probably
suffices. In itemizing open bonds, consider reserving a specific right to amend to include other bonds issued or to
exclude bonds no longer in force. Even canceled bonds may merit inclusion, given open statute(s) of limitation and/
or other tail-liability considerations.
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» Setting forth a claim for unpaid premium, if any, and identifying whether
subject to administrative priority (and/or reserving rights to claim such
priority);

» Setting forth a claim for paid bond losses or asserting claims on the
grounds that the surety may become subject to potential claims alleging
nonperformance by the principal, including by reference to a schedule
exhibit describing any liquidated losses as of the date of filing and/or claims
received that may yet be paid;

» Setting forth other expenses or professional fees incurred or that may be
incurred;

» Setting forth any judgment the surety has obtained against the debtor,
appending that judgment/evidence of attachment of judicial lien;

» Setting forth any other bases by which the surety’s claim is secured,
appending evidence as applicable (e.g., replacement liens granted by
adequate protection order or other adequate protection, prior-perfected
security interests, mortgages or deeds of trust against real property, cash
collateral/collateral agreements, bonded project proceeds, trust fund rights,
etc.);

» Referencing letters of credit held as surety collateral—though critically, not
admitting that those letters of credit render the surety’s claim in any way
“secured” by property of the estate;*

» Setting forth a claim for all contractual and common-law surety rights,
including subrogation®°, exoneration, and indemnification;

» Submitting alternative claims for and on behalf of bond obligees, reserving
rights that such claims may be entitled to priority;

29 Under the independence principal, a letter of credit is the independent obligation of the issuer, such that a letter
of credit and its proceeds do not constitute property of the bankruptcy estate. See, e.g., Pro-Fab, Inc. v. Vipa, Inc.,
772 F.2d 847, 852-53 (11th Cir. 1985). Accordingly, the surety’s status as a letter of credit beneficiary does not make
the surety “secured” in the amount of such letter of credit for purposes of a proof of claim coversheet or addendum.
See 11 U.S.C. §§ 506, 541. Note further that letters of credit taken in the immediate prepetition period such as may be
subject to attack as indirect preferences may merit special sensitivity in their textual description. Describing a letter of
credit by the party on whose account it was issued, issuing bank, identifying number, and amount may make sense
for purposes of the surety’s proof of claim addendum.

30 In the contract surety setting, do not forget that subrogation rights may include subrogation to the setoff rights of
a common obligee on multiple projects, bonded or unbonded.
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« Setting forth a claim for setoff*' (or recoupment), or reserving rights
regarding the same;

» Reserving rights to, e.g., assert administrative claims for obligations arising
out of post-petition activities or bonds in effect post-petition and amend/
supplement the proof of claim;*?

Containing additional non-waiver language, e.g., that the proof of claim shall not
constitute an admission of liability under bonds, nor the election of any remedy.

The contents of the surety’s proof of claim narrative will vary according to the
circumstances. Everyone who regularly prepares surety proofs of claim has their
favorite forms and phraseology, and excellent examples appear on the claims
registers of commercial and contract bankruptcy cases across the country. But
perhaps consider revisiting your own favored narrative addendum to assess
whether it overexplains, or shares too much, with the effect of unnecessarily locking
the surety into a particular position. (Less may be more, so long as Code-required
contents are hit?) Food for thought.

Challenges to the Surety’s Contingent Claim

No surety proof-of-claim article would be complete without mentioning one of the
most common claims objections that the surety is likely to receive, namely, that the
surety’s claim should be disallowed as “contingent”—i.e., “not yet accrued and ...
dependent on some future event that may never happen.”®?

Contingent claims are generally disallowed if they meet the following factors: (1) the
claim is for reimbursement or contribution,* (2) the claim is asserted by an entity that
is liable with the debtor on an underlying claim, and (3) the claim is contingent at the
time of its allowance or disallowance.® If a creditor is not a surety, the Bankruptcy
Code generally allows contingent claims and simply estimates the amount of the

31 See, e.g., In re Eastern Freight Ways, Inc., 577 F.2d 175, 180 (2d Cir. 1978).

32 Many practitioners advocate for the surety’s addendum to include a reservation of rights directed at the debtor’s
assumption/rejection of executory contracts. This issue tangentially featured in a case in which the surety’s proof of
claim specifically (and by all accounts correctly) described the bond program as a financial accommodation incapable
of assumption. In re Falcon V, L.L.C., 620 B.R. 256, 266 n.48 (Bankr. M.D. La. 2020). Given that debtors’ assumption/
rejection elections entitle the counterparties affected to contest listed cure amounts, this author questions the strict
necessity of this kind of reservation or of setting forth the surety’s position on assumption in a proof of claim addendum.

33 Contingent, BLack’s Law DicTionARY (9th ed. 2009); see also In re Mitrano, No. 08-12890-SSM, 2008 WL 4533659,
at *1 (Bankr. E.D. Va. Sept. 25, 2008) (“A debt is contingent only if liability is dependent on an uncertain event, the
classic example being the liability of a surety, guarantor, or accommodation maker.”).

34 In re Falcon V, 620 B.R. at 269-70 (“Courts have consistently held that the ‘concept of reimbursement includes
indemnity’”) (internal citation omitted).

35 See Inre Drexel Burnham Lambert Grp., 146 B.R. 92, 95-96 (S.D.N.Y. 1992); In re Tri-Union Dev. Corp., 314 B.R.
611, 616—17 (Bankr. S.D. Tex. 2004).
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claim for purposes of allowance.?¢ But if the creditor is a surety—one “liable with
the debtor on or has secured the claim of a creditor”®, to use Code parlance—the
Code requires disallowance of the contingent claim. The rationale behind this is that
the estate could be exposed to double liability by holders of the same underlying
payment obligation (which is to say, a creditor obligee/bond claimant on the one
hand, and the surety asserting claim for repayment based on that same claim).*

Potential disallowance does not justify skipping a proof of claim just because the
surety’s claim is wholly contingent at the time of filing. What if surety losses actualize
during the pendency of the case in the form of paid claims? Amendment of a timely
proof of claim after a contingency is resolved is expressly contemplated by the
Code.*® Even after formal disallowance, a contingent claim may become fixed by
payment, and the surety may seek reconsideration.*® Of course, reconsideration
may not be successful or of any practical benefit if the contingency is resolved after
significant passage of time. But reconsideration may be particularly viable in, e.g., a
subchapter V bankruptcy case, where plan payments tend to be ongoing for several
years after confirmation.

For a final “thought experiment”, we might question whether a surety facing unknown
and unrealized bond loss really holds a “contingent” claim if it has exercised its
contractual rights to demand collateral under the Indemnity Agreement prior to the
bankruptcy case.*' Picture the general setup: Faced with even potential loss under
its bonds, and following the strict language of its Indemnity Agreement, the surety
requests that it be furnished with collateral in a discrete dollar-amount to protect
itself against loss. The surety’s right to demand collateral security is contractual;
the performance due from the indemnitor(s) virtually immediate.*? Is there anything
really contingent (future, uncertain, or conditional) about the surety’s claim to be

36 See 11 U.S.C. § 502(c); VI. Surety Claims in Bankruptcy in SuReTY AsPecTs, 297—-301.

37 11 U.S.C. §502(e)(1).

38 Inquiring readers may wish to study Chapter 11 claim objections. The documents titled “ECF Nos. 2844-2861"—
located in In re Fieldwood Energy, LLC, No. 20-33948, 2023 WL 3484646, (Bankr. S.D. 2023)— are a good source
of information on the subject.

39 See 11 U.S.C. § 502(e)(2).

40 See Id. § 502(j).

41 Note that the surety’s right to demand collateral post-petition is constrained by the automatic stay of 11 U.S.C. §
362.

42 The best reasoned decisions nationally even recognize the surety’s right of specific performance to enforce its
right to collateral security. See, e.g., Travelers Cas. & Sur. Co. of Am. v. W.P. Rowland Constructors Corp., No. CV—
12—0390—-PHX-FJM, 2013 WL 2285204, at *4 (D. Ariz. May 22, 2013) (holding that there was no adequate remedy at
law for defendants’ repudiation of their collateral security obligations where the surety knew it would have claims filed
against it, but did not know the amount of those claims); Fid & Deposit Co. of Md. v. C.E. Hall Constr., Inc., 2012 U.S.
Dist. LEXIS 45539, 2012 WL 1100658, at *3-4 (S.D. Ga. Mar. 30, 2012) (“[Olther courts have recognized that where
liability of a surety under an indemnification agreement has not yet been determined, but claims are expected, specific
performance for any collateral security provision is proper.”).
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collateralized in the amount demanded?*® But enough on contingent clams for those
bravely still reading.

Conclusion

If this article does nothing more than to suggest that proof-of-claim filing is far from
routine or one-size-fits all, then mission accomplished. And for all those of you
hardly needing such a reminder, so much the better. Consider this article merely
an invitation to dust off those favored “POC addenda” to ensure they are working in
service of adequately characterizing the surety’s claims in bankruptcy. =

43 Anecdotes are welcome if you have litigated this very issue before a bankruptcy court when faced with a
contingent-claim objection.
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Don’t Fumble... continued from page 10

1. Privilege protection is limited.

2. Privilege can be waived.

1. Privilege Protection is Limited

Attorney client privilege extends only to communication for the purpose of obtaining
or conveying legal advice, not to the facts conveyed.® While there is no question that
legal advice sought from an attorney is protected, questions arise when an attorney
conducts an investigation into the claim. The mere involvement of an attorney—
whether in-house or outside counsel—does not create “a blanket obstruction to
discovery of its claims investigation”® When determining whether privilege will
apply, courts will consider “whether the attorney functioned as a mere conduit,
claims adjustor or claim investigator, or rather, whether the attorney functioned in
the attorney’s professional capacity in dispensing legal advice.” “If ‘the attorney
functioned as a mere conduit, claims adjustor or claim investigator,’ then attorney-
client privilege does not attach to protect the communication.”

Factual information gathered during an attorney’s investigation of an incident is
discoverable, even if the information became known solely through the attorney’s
efforts.®  “[Clommunications related to the claims handling functions (such as
investigation, gathering and summarizing information, and valuation of the claim)
are ordinary business activities of the insurance company typically handled by an
adjuster or investigator and thus are not entitled to attorney client privilege[,] but
‘communications related to the actual provision of legal advice are still protected by
the attorney-client privilege™™® This analysis and conclusion has been applied to
surety investigations."

Challenges arise when communications from counsel serve the dual purposes of
both ordinary business activities and conveying legal advice. While ideally counsel
and sureties would abstain from dual-purpose communication, the reality is that
the lines between legal and business advice are not clear and the two are often

5 Upjohn Co. v. U.S., 449 U.S. 383 (1981).
6 St. Paul Reins. Co. v. Com. Fin. Corp., 197 F.R.D. 620, 633-34 (N.D. lowa 2000) (internal citations omitted).

7 Rodriguez v. Progressive Select Ins. Co., 2023 U.S. Dist. LEXIS 148422, at *9 (M.D. Fla. June 2, 2023) (citing
Ranger Constr. Indus. Inc. v. Allied World Nat'l. Assur. Co., No. 17-81226-CIV, 2019 U.S. Dist. LEXIS 17603, 2019 WL
436555, at *6 (S.D. Fla. Feb. 4, 2019)).

8 Id.

9 Hello Farms Licensing MI, LLC v. GR Vending MI, LLC, 2023 U.S. Dist. LEXIS 164647, at *10 (E.D. Mich. Sep.
15, 2023) (citing Askew v. City of Memphis, No. 14-cv-2080-STA-tmp, 2015 U.S. Dist. LEXIS 180889, 2015 WL
12030096, at *2 (W.D. Tenn. July 23, 2015)).

10 Appalachian Cmty. Fed. Credit Union v. Cumis Ins. Soc'y, Inc., 2022 U.S. Dist. LEXIS 244909, at *31-32 (E.D.
Tenn. Apr. 25, 2022) (internal citations omitted).

11 Safeco Ins. Co. of Am. v. M.E.S., Inc., 2014 U.S. Dist. LEXIS 205355, at *37 (E.D.N.Y. Apr. 11, 2014).
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combined. This is especially true because in-house lawyers perform both legal and
business functions.

There is a split in the federal appellate courts on the proper test to determine
privilege protection for dual-purpose communications. The Ninth Circuit applies
the “primary purpose test,” wherein privilege will apply if the primary purpose of
the communication was to seek legal advice.'”? The District of Columbia, on the
other hand, applies the “significant purpose test” under which communication will be
privileged if “one of the significant purposes” of the communication is to obtain legal
advice.” The significant purpose test is the least restrictive of the two tests. Lastly,
the Seventh Circuit held that dual-purpose communications involving business/tax
advice and legal advice are never privileged.

Recently, the United States Supreme Court was poised to resolve the split, but,
after receiving many amicus briefs on the issues and hearing oral argument,
the Supreme Court allowed the split to continue and dismissed the writ as
“improvidently granted.”™

1. Based on the Supreme Court’s failure to address the circuit split, sureties
should make an effort to preserve privilege by:

2. Separating communication on legal advice from business advice.

3. Complying with the stricter test and ensuring that the “primary purpose” of
each communication to and from its counsel is legal advice.

4. Labeling privileged communication from the outset as “confidential and
privileged.”

5. As early in the claims process as possible, establishing the date when the
surety reasonably anticipates litigation over the claim, to trigger the work
product privilege. A decision to deny the claim or a threat of litigation by
the claimant would be determinative, but the date can be pushed earlier if
properly documented.

2. Unguarded Privilege Can Be Waived

The privileges granted to attorney-client communications and work product are
limited and should be strongly guarded because the privilege can be easily waived.
Given our technological advances, it is easier than ever for electronically stored

12 In re Grand Jury, 23 F.4th 1088, 1094-95 (9th Cir. 2022).
13 In re Kellogg Brown & Root, Inc., 756 F.3d 754, 760 (D.C. Cir. 2014).
14 See Inre Grand Jury, 598 U.S. 15, 143 S. Ct. 543 (2023) (per curiam).
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privileged communications and work product to fall into unintended hands. Parties
have a duty to take reasonable measures to ensure and maintain the privilege."

a) Waiver of privilege by disclosure

Generally, the attorney-client privilege is waived if it is voluntarily disclosed to third
parties.'® Voluntary waiver occurs when it is purposefully disclosed to third parties
or produced in litigation.

What if the disclosure is inadvertent? Federal courts have determined that the
disclosure of privileged documents does not operate as a waiver if (1) the disclosure
is inadvertent, (2) the holder of the privilege or protection took reasonable steps to
prevent disclosure, and (3) the holder promptly took reasonable steps to rectify the
error, including notifying the other side and following Federal Rule of Civil Procedure
26(b)(5)(B), if applicable.” Under this three-part analysis, courts will consider
whether the disclosure was truly inadvertent or if the disclosing party simply failed
to review the documents for privileged communication before they were disclosed.
An additional consideration in electronic disclosures is whether the disclosing party
failed to reasonably test the reliability of the keyword searches by appropriate
sampling of the documents before production.'

Another exception to the general rule of waiver is the “common interest doctrine” or
“joint defense privilege.” While these terms are often used interchangeably, some
jurisdictions have distinguished them." Under the common interest doctrine or joint
defense privilege, disclosure of privileged communications to a party who shares a
common legal interest does not waive the privilege.?® The common legal interest
doctrine or joint defense privilege merely extends the privilege to communications
with parties with a common legal interest.?! The doctrine of common legal interest is
narrowly construed and does not extend to shared business interests.??

15 Harleysville Ins. Co. v. Holding Funeral Home, Inc., 2017 U.S. Dist. LEXIS 162058, at *16 (W.D. Va. Oct. 2, 2017).

16 Monterey Bay Military Hous., LLC v. Ambac Assurance Corp., 2023 U.S. Dist. LEXIS 9646, at *22 (S.D.N.Y. Jan.
19, 2023).

17 See, e.g., Shields v. Boys Town La., Inc., No. 15-3243, 2016 U.S. Dist. LEXIS 190695 at *2 (E.D. La. May 24,
2016); Pilot v. Focused Retail Prop. |, LLC, 274 F.R.D. 212, 8-9 (N.D. Ill. 2011); Audubon Soc'y of Portland v. Zinke,
No. 1:17-cv-00069-CL, 2018 U.S. Dist. LEXIS 53570 at *12-13 (D. Or. Mar. 27, 2018).

18 Felman Prod. v. Indus. Risk Insurers, No. 3:09-0481, 2010 U.S. Dist. LEXIS 74970, *10 (S.D. W. Va. July 23, 2010).

19 In re Sealed Case, 29 F.3d 715, 719 n.5 (D.C. Cir. 1994). This distinction is not addressed for purposes of this
article.

20 Monterey Bay Military Hous., LLC v. Ambac Assurance Corp., 2023 U.S. Dist. LEXIS 9646, at *25-26 (S.D.N.Y.
Jan. 19, 2023).

21 Tonti Mgmt. Co. v. Doggie, No. 19-13134, 2020 U.S. Dist. LEXIS 253052, at *10 (E.D. La. June 25, 2020) (quoting
Power-One, Inc. v. Artesyn Tech., Inc., 2007 WL 1170733, at *2 n.2 (E.D. Tex. Apr. 18, 2007)).

22 Firefighters’ Ret. Sys. v. Citco Grp. Ltd., 2018 WL 2323424, *4 (M.D. La. May 22, 2018); Action Ink, Inc. v.
Anheuser-Busch, Inc., 2012 WL 12990577, *2 (E.D. La. Dec. 19, 2012).
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In the context of suretyship, the common interest doctrine or joint defense privilege
can be asserted between a surety and its principal.?®> Of course, this can also be
problematic “because ‘the surety and principal are at war and in alliance at the
same time.”?* While the common interest doctrine applies to some communications
between the surety and its principal, it does not provide a blanket protection over
all communication.?® The common interest privilege is limited to communication
regarding their aligned interest made in anticipation of litigation.?® Thus, if the surety
is working with the principal regarding investigation and defense of the claim but is
also seeking collateral or indemnity, the communications regarding defense of the
claim should be separate from the indemnity communications.

b) Waiver of one equals waiver of all

Once a privileged attorney-client communication is revealed to a third party or
otherwise waived, then the party waives privilege as to all communications on the
same subject matter.?” This is why it is important to carefully guard privilege and
restrict who receives the privileged communications.

This argument of waiver as to all communications on the same subject matter was
recently addressed in a wrongful termination and subcontractor performance bond
case, Cornerstone Pavers, LLC v. Zenith Tech., Inc.? In Cornerstone, it was argued
that a waiver occurred when an email sent by an employee of the general contractor
was produced in discovery and included the line “[from conversations below, . . . |
feel that at this point in the project that it would be unwise to kick [subcontractor] off
and try to completely bring in someone new as there isnt [sic] enough time.”?® The
referenced “conversation below” had been redacted as a privileged communication
with the general contractor’s attorney. The subcontractor sought to compel the
production of the “conversation below,” arguing that the disclosure of the reference
to the conversation waived privilege as to all communications on the same subject
matter. The court disagreed, finding that a statement that a communication occurred
is not a disclosure of that privileged communication.

23 U.S. v. Dobco Inc., 2023 U.S. Dist. LEXIS 22891, at *4 (S.D.N.Y. Dec. 22, 2023).

24 |d. at *4 (citing Amy L. Fischer, The Attorney-Client/Work Product Privileges and Surety Investigative Information:
Applying Old Rules to Turn New Tricks, 34 TORTS & INS. L.J. 1009, 1010 (1999)).

25 Id.
26 Id.

27 Barnard v. Powell Valley Elec. Coop., 2021 U.S. Dist. LEXIS 249430, at *8 (E.D. Tenn. Mar. 5, 2021); (Mooney ex
rel. Mooney v. Wallace, No. 04-1190, 2006 WL 8434638, at *8 (W.D. Tenn. July 12, 2006) (quoting United States v.
Skeddle, 989 F. Supp. 905, 908 (N.D. Ohio 1997)).

28 Cornerstone Pavers, LLC v. Zenith Tech., Inc. (In re Cornerstone Pavers, LLC), 654 B.R. 507 (Bankr. E.D. Wis.
Sep. 28, 2023) (Halfenger G.).

29 Id. at 511.
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While the decision in Cornerstone correctly held that the disclosure of the email was
not a disclosure of the privileged communication, it is an example of the potentially
snowball effect of disclosing even a portion of privileged communication in discovery.

c) Waiver of privilege by failing to provide a privilege log

The consequence for failing to timely produce a detailed privilege log may be severe
—including waiver of the privilege. Courts consider several factors in determining
if privilege has been waived, including: (i) the length of the delay in asserting the
privilege, (ii) the willfulness of the transgression, and (iii) the harm to the other
parties caused by the delay.*® However, the length of the delay alone can resultin a
waiver.®! Similarly, a waiver can occur when the privilege log is deficient in describing
the privilege.®?> This is because broad or conclusory assertions of privilege are not
sufficient.®

The reasoning behind waiver of privilege for failure to timely produce a privilege log
is in the Federal Rules of Civil Procedure, which require that: “a party withholding
otherwise discoverable information by claiming privilege must: (i) expressly make
the claim; and (ii) describe the nature of the documents, communications, or tangible
things not produced or disclosed--and do so in a manner that, without revealing
information itself privileged or protected, will enable other parties to assess the
claim.”** The Ninth Circuit details that a privilege log should include “(a) the attorney
and client involved, (b) the nature of the document, (c) all persons or entities shown
on the document to have received or sent the document, (d) all persons or entities
known to have been furnished the document or informed of its substance, and (e)
the date the document was generated, prepared, or dated.”*® Other courts have
issued local rules to codify information that must be contained in a privilege log.%¢

Based on the level of detail required in some privilege logs, it is worthwhile to start
preparing the privilege log from the moment the claim is made and at the very
least include:

30 Huseby, LLC v. Bailey, 2021 U.S. Dist. LEXIS 141504, at *49 (D. Conn. July 29, 2021).

31 Id. (finding that waiver occurred when a privilege log was not provided for seven months after the discovery was
issued); see also Monterey Bay Military Hous., LLC v. Ambac Assurance Corp., 2023 U.S. Dist. LEXIS 9646, at *50
(S.D.N.Y. Jan. 19, 2023) (finding the work product privilege waived when it had not been asserted in nine revised
privilege logs over an extended period of time.).

32 Allied World Ins. Co. v. Keating, 2022 U.S. Dist. LEXIS 31462, at *12—13 (D. Conn. Feb. 23, 2022) (noting that a
single-row description of nearly 900 pages as emails, mediation statements and invoices, throughout various dates
by various authors/creators and received by various recipients is functionally equivalent to providing no privilege log
atall.).

33 Preston Hollow Capital LLC v. Nuveen Asset Mgmt., LLC, 343 F.R.D. 460, 468—-69 (S.D.N.Y. 2023).

34 GE v. APR Energy, PLC, 2020 U.S. Dist. LEXIS 75658, at *1 (S.D.N.Y. Apr. 29, 2020) (citing Fed. R. Civ. P. 26(b)
(B)(A))-

35 In re Google RTB Consumer Priv. Litig., No. 22-MC-308 (PKC) (JLC), 2023 U.S. Dist. LEXIS 40772, at *6—7 (N.D.
Cal. Mar. 10, 2023) (citing In re Grand Jury Investigation, 974 F.2d 1068, 1071 (9th Cir. 1992)).

36 Keating, supra, 2022 U.S. Dist. LEXIS 31462, at *12—13.
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1. The date of the document;

2. The names of the sender and receiver, including the attorney involved;
3. A brief description of the document; and

4. The nature of the privilege.

d) “At issue” waiver

Another way that waiver can occur is when the privileged communication is “at
issue” in the litigation, meaning that the privileged communication will be required
to evaluate the validity of the claim or defense.®” In the context of suretyship, the “at
issue” waiver was raised in an indemnity action, W. Sur. Co. v. PASI of LA, Inc.,*® by
the indemnitors, in an attempt to compel the correspondence by and between the
surety and its attorneys and consultants related to the settlement of bond claims.3°
The court found that the privilege had not been waived by the indemnity action
because, under the terms of the indemnity agreement, the surety had complete
discretion to settle the claim. Therefore, communications about the settlement
decision were not “at issue” to prove the indemnity case.*

Absent such a strong indemnity agreement, another court found that, by seeking
indemnity, the basis for the liability and the reasonableness of the settlement paid,
including the mental impressions and analysis of counsel, were at issue and thus
privileged communications were discoverable.*!

Similarly, in a recent payment bond case, Travelers Casualty v. Bunting Graphics,
Inc.,*? the court considered whether privileged communications and work product
should be disclosed when the indemnitors asserted claims of bad faith against a
surety in paying claims, which the indemnitors asserted should have been paid
at a lower value. The court noted that the indemnitors’ claim that payment should
have been made at a lesser amount does not give the indemnitors “carte blanche
into Travelers’ claims decision without some initial showing regarding whether the
[claim] should have been paid for a lower value.” However, this holding left open the
possibility of discovering privileged communications related to “claims decisions” if
the indemnitors provided sufficient evidence that the claim should have been paid
for a lower value.

37 Blackmon v. Bracken Constr. Co., 2020 U.S. Dist. LEXIS 190028, at *19 (M.D. La. Oct. 14, 2020).
38 2019 U.S. Dist. LEXIS 19710, at *6 (M.D. La. Feb. 7, 2019).

39 /d. at*6.

40 Id.

41 Conoco, Inc. v. Boh Bros. Constr. Co., No. 97-1378, 191 F.R.D. 107, 111 (W.D. La. 1998).

42 2023 U.S. Dist. LEXIS 31369, at *3 (W.D. Pa. Feb. 22, 2023).
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Tips to Avoid Waiver

Based on the many ways that waiver of privilege can occur either voluntarily or
inadvertently, here are some tips for preserving privilege:

1. Limit who is copied on communication with attorneys and ensure that the
recipients are not forwarding the communication.

2. When communicating with the principal or principal’s counsel regarding the
claim, label each communication “joint defense privileged” and request that
they do the same, and keep all indemnity communications separate.

3. When producing ESI, include counsels’ (in-house, outside counsel, and
principal’s counsel) names and email addresses in the keyword search so
as to flag all potentially privileged communications and test the reliability of
the keyword searches by sampling the documents before production.

4. Restrict access to electronically stored privileged communications and work
product, including password protection and restricted sharing capabilities.

5. Clearly mark and store privileged communications and work product outside
of the general file material.

6. Create the privilege log once a claim is made and diligently maintain it.

7. During litigation, take reasonable steps to ensure that privileged
communications are not inadvertently disclosed. =
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Beyond... continued from page 11

1. Indemnification: By the nature of the indemnity agreement, the surety
is entitled to seek indemnification regardless of whether it has issued a
collateral demand.® Nonetheless, courts will tend to side with the surety
more often on its indemnification claim if the surety initially attempted to
mitigate potential losses by demanding collateral under the terms of the
indemnity agreement.®

2. Compelling Payments: The surety can pursue legal action to enforce
its collateralization rights by way of specific performance and compel the
indemnitor to surrender collateral.” In so doing, this provides the surety with
an opportunity to consider enforcing its collateral demand in court and seek
restraints, and other relief, against the indemnitor’s assets or accounts.

3. Assignment of Claims: Upon a default, following the failure to deposit
collateral, the indemnity agreement assigns the rights, title, and interest of
the indemnitor’s claims and causes of action to the surety.® The surety can
leverage this provision to expand its sources of recovery and to globally
resolve claims with bond obligees.®

4. Triggering Security Interests: Under an indemnity agreement, an
indemnitor typically provides broad assignments and other security to the
surety, including rights in connection with receivables, equipment, materials,
insurance proceeds, subcontracts, subcontractor bonds, and other security
interests. Upon a default, following the failure to deposit collateral, the surety
is entitled to exercise its right to this security provided under the indemnity
agreement.”® To perfect this right, the surety may also decide to file the
indemnity agreement as a financing statement under the UCC.

5. Access to Books/Records: Access to the indemnitor’s books and records
can help to mitigate bond exposure, and identify other recovery sources from

5 See Aegis Sec. Ins. Co. v. Raks Fire Sprinkler, LLC, No. 1:21-CV-265, 2021 U.S. Dist. LEXIS 141415, at *11 (M.D.
Pa. July 29, 2021) (recognizing indemnification rights can be broader when based on contract than common law).

6 See, e.g., Ideal Electronic Security Co. v. Int’l Fid. Ins. Co., 129 F.3d 143, 150 (D.C. Cir. 1997) (rejecting principal’s
contention there was no obligation to reimburse attorneys’ fees accrued by surety as it did not furnish collateral).

7 See, e.g., Carles Constr,, Inc. v. Travelers Cas. & Sur. Co. of Am., 56 F. Supp. 3d 1259, 1282 n. 61 (S.D. Fla. 2014)
(holding surety has right to compel payments from principal and/or indemnitor when they decline to provide collateral
as security for bond); Developers Sur. & Indem. Co. v. Bi-Tech Constr., Inc., 964 F. Supp. 2d 1304, 1309 (S.D. Fla.
2013) (recognizing right by surety to seek injunctive relief to compel deposit of such collateral, in addition to any other
remedy at law or in equity that Surety may possess).

8 SeeLiberty Mut. Ins. Co. v. Aventura Eng’g & Constr. Corp., 534 F. Supp. 2d 1290, 1306 (S.D. Fla. 2008) (recognizing
breach triggered the assignment clause and assignment of principal’s rights arising out of the construction contract).

9 See e.g., Carr v. Davis, 63 S.E. 326, 328 (W. Va. 1908) (identifying fraudulent transfer claims may be pursued by
the surety).

10 See Granite Re, Inc. v. Exec. Const. Mgmt. Co., 2018 U.S. Dist. LEXIS 203090, *8-9 (E.D. Mich. 2018); Aventura
Eng’g, 534 F. Supp. 2d at 1306 (recognizing breach triggered the assignment clause).
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the indemnitor or even third parties.!" The indemnitor’s ability to successfully
object to a books and records demand may be avoided by the contractual
right to do so in the indemnity agreement, as well as if the indemnitor fails
or refuses to comply with the surety’s demand for collateral.?

6. Common Law Relief: “Quia timet” is a remedy in common law granting the
surety equitable relief to protect itself against potential loss.™ The collateral
demand provides the surety with an additional common law right to secure
the assets or accounts of an indemnitor. This common law right is in addition
to the contractual right to collateral under the indemnity agreement.

7. Right to Freeze Funds: When a surety receives bond claims, common
law recognizes that the surety may send a freeze funds letter to the bond
obligee."* Upon a default, following the failure to deposit collateral, the surety
may possess a contractual right to send a freeze funds letter to the bond
obligee.”® Given that the failure to deposit collateral would be objectively
clear, a freeze funds letter arising from a default under the indemnity
agreement provides the surety with the contractual ability to secure bonded
contract funds when faced with potential exposure.

8. Right to Settle: Surety professionals often face an indemnitor who objects
to settlement of a claim and may insist that the surety litigate the claim.
Some indemnity agreements provide that an indemnitor must post collateral
as part of any request to the surety to litigate the claim.’® The surety may

11 See W. Sur. Co. v. FutureNet Grp., Inc., No. 16-CV-11055, 2016 U.S. Dist. LEXIS 74512, at *1 (E.D. Mich. June 8,
2016) (recognizing surety protected by freezing indemnitors’ assets and granting surety full access to indemnitors»
financial records).

12 Nexus Servs., 470 F. Supp. 3d at 580-81 (holding that “[u]ntil Surety has been furnished with conclusive evidence
of its discharge without loss from any Bonds, and until Surety has been otherwise fully indemnified as hereunder
provided, Surety shall have the right of access to the books, records and accounts the Indemnitor(s) for the purpose
of examining and copying them.”)

13 Bond Safeguard Ins. Co. v. Dixon Builders I, LLC, No. CV 2010 10 4223, 2011 Ohio Misc. LEXIS 879, at *20-21
(Ct. Com. PI. Feb. 4, 2011) (recognizing that quia timet allows court to impose equitable remedy: (1) if surety can show
that debts are due; (2) if principal refuses to pay; and (3) surety becomes liable).

14 See Balboa Insurance Co. v. U.S., 775 F.2d 1158 (Fed. Cir. 1985) (recognizing stakeholder duty of Government
to protect contract funds for surety upon receipt of notice from surety); Ins. Co. of the West v. U.S., 83 Fed. Cl. 535,
539 (Fed. Cl. 2008) (holding that notice to Government of potential default or actual default by contractor “can trigger

the Government'’s “stakeholder” duty to act with reasoned discretion to protect the interest of the surety in remaining
contract funds.”).

15 Granite Re, 2018 U.S. Dist. LEXIS 23090 at *8-9; Aventura Eng’g, 534 F. Supp. 2d at 1306 (holding that breach
triggered the assignment of principal’s rights to surety).

16 See Renew Maint., 2018 U.S. Dist. LEXIS 225105 at *17—-19 (holding that indemnity agreements often provide that
surety with authority to make payments and resolve all claims unless principal/indemnitors request surety litigate and
post collateral to secure amount of possible judgment and expenses of litigation.).
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raise the indemnitor’s failure to deposit collateral in a later challenge by the
indemnitor to the settlement of a bond claim by the surety."”

9. Defense to Claim of Bad Faith: Similarly, the indemnitor may seek to
challenge the settlement of a bond claim by accusing the surety of acting in
bad faith.”® Courts typically rule against the indemnitor who fails to furnish
collateral upon demand, and recognize the surety’s broad discretion to settle
as a defense to a claim of bad faith, even when the indemnitor contests the
settlement terms."®

10.Tender of Defense. A surety has discretion to tender the defense of a bond
claim to its principal. The surety and principal sometimes disagree whether
a tender of defense is appropriate. To the extent the bond principal or
indemnitor has failed to deposit collateral, as required by a surety demand,
the surety may point to such default under the indemnity agreement to the
extent the surety declines to tender the defense of a litigated bond claim to
the principal.?°

11.Declining Financing and Bonds. Most indemnity agreements contain
clauses providing that the surety is not required to finance or issue bonds
for the principal. These clauses are often enforced by the courts and
generally provide the surety with absolute contractual defenses.?' The
surety may, however, also rely on a default arising from an indemnitor’s
failure to deposit collateral, in addition to the indemnity agreement’s other
contractual defenses, in defending against a lawsuit by a bond principal
alleging that the surety failed to finance or issue bonds.

17 Fid. and Dep. Co. of Md. v. D.M. Ward Const. Co., Inc., 2008 U.S. Dist. LEXIS 53971, 2008 WL 2761314, *3 (D.
Kan. Jul. 14, 2008) (holding that “[p]ursuant to this clause, defendants bargained away the right to contest how plaintiff
handled claims upon the bonds unless they were willing to post collateral satisfactory to plaintiff. In cases with similar
contractual clauses, courts have held that the indemnitor may not make a claim of bad faith where it failed to post
the required collateral[]”); Aventura, Eng’g, 534 F. Supp. 2d at 1316; Developers, 2018 U.S. Dist. LEXIS 225105 at
*17 (holding that indemnity agreements provide surety with authority to make payments and resolve claims, if among
other things, the indemnitors fast to post collateral).

18 See Transamerica Ins. Co. v. Avenell, 66 F.3d 715, 721 (5th Cir. 1995) (holding that the surety did not act in bad
faith by settling contested claim when principal failed to post collateral); Travelers Cas. & Sur. Co. of Am. v. Grace &
Naeem Uddin, Inc., No. 08-61868-CIV-COHN/SELTZER, 2009 U.S. Dist. LEXIS 109602, at *5 (S.D. Fla. Nov. 24,
2009) (involving indemnitors’ bad faith claim as to settlement).

19 U.S. Sur. Co. v. Best Const. Drywall Servs., Inc., 2018 U.S. Dist. LEXIS 83222, 2018 WL 2267109, *2-3 (M.D. Fla.
May 17, 2018) (holding that “defendants fail to show that they posted any collateral. The . . . failure to post collateral
precludes the defendants’ relying on the defense of bad faith[]”) (citation omitted)); Fid. & Dep. Co. of Md. v. C.E.
Hall Const., Inc., 627 Fed. Appx. 793, 795-796 (11th Cir. 2015) (holding surety settled bond claim in good faith after
defendant failed to post collateral); See e.g., Ebasco Constructors v. A.M.S. Constr. Co., 599 N.Y.S.2d 866, 866 (App.
Div. 2d Dept. 1993)(holding that surety had right and acted in good faith in settling claim when indemnitors failed to
deposit collateral with surety).

20 See, e.g., Ebasco Constructors v. A.M.S. Constr. Co., 599 N.Y.S.2d 866, 866 (App. Div. 2nd Dept. 1993) (noting in
analogous context that surety does not have to litigate bond claim when indemnitors fail to deposit collateral).

21 See Travelers Indem. Co. v. Buffalo Motor & Generator Corp., 397 N.Y.S.2d 257, 258 (App. Div. 4th Dept. 1977)
(upholding clause in indemnity agreement allowing surety to decline to issue bonds).
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Conclusion

Given the reasons identified in this article, the surety facing bond claims or other
exposure under its bond or the indemnity agreement is advised to consider
demanding collateral from the indemnitor, unless there are justifications against
doing so, such as the indemnitor being protected by a bankruptcy stay or state court
receivership. The benefits gained by the surety underscore the importance of not
overlooking this opportunity. Ideally, the surety would prefer the indemnitor to fulfill
the collateral demand. However, even if the surety lacks certainty that the principal
or indemnitors will actually provide collateral, there are compelling reasons to make
the demand anyway, as the surety still stands to gain even if the collateral demand
is unfulfilled. 2
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